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PURPOSE
The Division of Public Health (DPH) in its role, as a Medicaid provider, is committed to conducting business activities in an ethical and forthright manner and within the letter and spirit of all applicable laws and regulations.  The purpose of this policy is to provide information about federal and state laws concerning the submission of false and fraudulent claims for payment to the government.  These laws play a central role in the government’s efforts to prevent and detect fraud, waste and abuse in federal health care programs. 

This establishes the DPH policy and procedures to ensure compliance.  The goal is to strive to meet the core requirements of a compliance program as set forth in compliance guidance documents issued by the Office of Inspector General of the US Department of Health and Human Services.  The core requirements are: (1) developing open lines of communication, (2) implementing compliance and practice standards, (3) designating a compliance officer, (4) conducting appropriate training and education, (5) conducting internal monitoring and auditing, (6) responding appropriately to detected offenses and developing corrective action, and (7) enforcing disciplinary standards through well-publicized guidelines.

Each provider entity receiving five million dollars per year must complete an attestation statement.  The attestation statement affirms that (1) All employees, contractors, and agents have been provided education concerning the federal False Claims Act (FCA) and related state or federal provisions; and, (2) The provider has a compliance plan in place which includes methods and procedures for preventing/detecting fraud & abuse and curbing waste. 

In the DPH, this requirement applies to the State Laboratory for Public Health and the Early Intervention Branch.  This includes employees, contractors and agents of state-operated entities of the State Laboratory for Public Health (SLPH) and state-operated Children’s Services Development Agencies (CDSA’s).
Policy
It is the policy of the division to provide health care services in a manner that complies with applicable federal and state laws and that meets the high standards of business and professional ethics.  To further this policy, and to comply with Section 6032 of the Deficit Reduction Act of 2005, the following information about our policies and procedures and the role of certain federal and state laws in preventing and detecting fraud, waste, and abuse in federal health care is provided:
1)
Summary of Federal and State Laws:  The following is a summary of the Federal FCA and the North Carolina Medicaid Fraud Statute, and the laws role in preventing and detecting fraud waste, and abuse in federal health care programs. 

a) 
Federal False Claims Laws: 

i) 

False Claims Act; 31 U.S.C. §§ 3729 – 3733 

The federal FCA imposes liability on any person or entity who: 
· Knowingly files a false or fraudulent claim for payments to Medicare, Medicaid or other federally funded health care program;

· Knowingly uses a false record or statement to obtain payments to Medicare, Medicaid or other federally funded health care program;

· Knowingly uses a false record or statement to obtain payment on a false or fraudulent claim from Medicare, Medicaid or other federally funded health care program; or
· Conspires to defraud Medicare, Medicaid or other federally funded health care program by attempting to have a false or fraudulent claim paid.

 “Knowingly” means: 
· Having actual knowledge that the information on the claim in false;

· Acting in deliberate ignorance of whether the claim is true or false; or

· Acting in reckless disregard of whether the claim is true or false.
A person or entity found liable under the False Claims Act (FCA) is, generally, subject to civil money penalties of between $5,000 and $10,000 per claim plus three times the amount of damages sustained by the government. 

Anyone may bring a qui tam action under the FCA in the name of the United States. The case is initiated by filing the complaint and all available material evidence under seal with a federal court. The complaint remains under seal for at least 60 days and will not be served on the defendant. During this time, the government investigates the complaint. After expiration of the review and investigation period, the government may elect to pursue the case in its own name or decide not to pursue the case. If the government decides not to pursue the case, the person who filed the action often has the right to continue with the case on his or her own. 

If the government proceeds with the case, the person who filed the action may receive between 15% and 25% of any recovery, depending upon the contribution of that person to the case and other factors. If the government does not proceed with the case, the person who filed the action may be entitled to between 25% and 30% of any recovery, plus reasonable expenses and attorneys’ fees and costs. 
ii) Program Fraud Civil Remedies Act; 31 U.S.C. §§ 3801 – 3812 

The Program Fraud and Civil Remedies Act (PFCRA) creates administrative remedies for making false claims and false statements. These penalties are separate from and in addition to any liability that may be imposed under the FCA.  The PFCRA imposes liability on people or entities that file a claim that they know or have reason to know: 
· Is false, fictitious, or fraudulent,

· Includes or is supported by any written statement that contains false, fictitious, or fraudulent information;

· Includes or is supported by a written statement that omits a material fact, which causes the statement to be false, fictitious, or fraudulent, and the person or entity submitting the statement has a duty to include the omitted fact; or
· Is for payment for property or services not provided as claimed. 

A violation of this section of the PFCRA is punishable by a $5,000 civil penalty for each wrongfully filed claim, plus an assessment of twice the amount of any unlawful claim that has been paid.

In addition, a person or entity violates the PFCRA if they submit a written statement that they know or should know: 
· Asserts a material fact that is false, fictitious or fraudulent; or

· Omits a material fact that they had a duty to include, the omission caused the statement to be false, fictitious, or fraudulent, and the statement contained a certification of accuracy. 


b)
North Carolina State False Claims Laws: Medicaid Fraud Statute,  § 108A-70.10 et seq. The North Carolina Medicaid fraud statute makes it unlawful for any provider to: 

· Knowingly present, or cause to be presented to the Medical Assistance Program a false or fraudulent claim for payment or approval; or

· Knowingly make, use or cause to be made or used a false record or statement to get a false or fraudulent claim paid or approved by the Medical Assistance Program

Knowingly means that a provider with respect to the information:

· Has actual knowledge of the information;

· Acts in deliberate ignorance of the truth or falsity of the information; or

· Acts in reckless disregard of the truth and falsity of the information. No proof of specific intent to defraud is required.
Upon finding that such person has intentionally violated the Medicaid Fraud Statute, the court shall assess against any provider of medical assistance under the Medical Assistance Program a civil penalty of not less than $5,000 and not more than $10,000 plus three times the amount of damages which the Medicaid Program sustained because of the act of the provider.
2)
 Anti-Retaliation Protections 

a) 
Division Protections
With respect to this that all employees, contractors and agents who believe someone may be violating the law or any of its Compliance Policies or Procedures is encouraged to report it immediately to his/her supervisor who will immediately work with  the designated Compliance Officer to investigate the matter.

Precautions will be taken to maintain the confidentiality of anyone who reports violations even if it turns out that no violation has occurred. No one may punish or seek reprisal against another individual who has conscientiously made a report in good faith.  Good faith simply means that the individual honestly had a reasonable belief that there may have been a compliance violation or the individual was not sure but was honestly questioning whether a compliance violation did or would occur. 
b) 
Federal Law Protections. 

The FCA includes protections for people who file qui tam lawsuits as described above.  The FCA states that any employee who is discharged, demoted, suspended, threatened, harassed, or in any other manner discriminated against in the terms and conditions of employment because of lawful actions taken in furtherance of a qui tam action is entitled to recover damages. He or she is entitled to “relief necessary to make the employee whole,” including reinstatement with the same seniority status, twice the amount of back pay (plus interest), and compensation for any other damages the employee suffered as a result of the discrimination. The employee also can be awarded litigation costs and reasonable attorneys’ fees.
ROLES AND RESPONSIBILITIES
Every employee, contractor and agent associated with subject areas is responsible for understanding this policy and inquiring on any questions regarding this policy with the DPH Compliance Services Officer.

Supervisors and managers within the subject areas (State Lab and EI Branch) will:
· Ensure appropriate employee training and maintain documentation of employee training.
· Ensure new employees receive FCA training within 30 days of employment.

Administrative, Local & Community Support (ALCS) Compliance Services Officer
The Compliance Services Officer supports the mission of the division by establishing programs to build and maintain a culture of compliance.  The Compliance Services Officer shall have specific authority to review the billings, billing practices and compliance with regulatory requirements of any staff, agent or contractor.  To carry out that mission the Compliance Services Officer will:

· Develop and maintain the Compliance Plan for the DPH;

· Report on the status of the Compliance Plan to the Deputy Division Director 

· Perform an annual compliance risk assessment;

· Ensure compliance education for all employees, appropriate to the employee’s responsibilities, upon commencing employment and thereafter as designated by the State Health Director;

· Investigate potential violations as reported by staff or others and take appropriate remedial action as directed by the Deputy Division Director. 
PROCEDURES
The DPH Compliance program has four components: education, reporting and investigating, risk assessment, and auditing and monitoring. The Compliance Services Officer will coordinate the activities under each function, and will develop an annual Compliance Plan.

Compliance Education
Training will be conducted on issues and compliance areas designated by the State Health Director based on input from the DPH Compliance Services Officer. The content may include but is not limited to:

· Identification and explanation of unacceptable practices and improper activities;

· Explanation of the legal penalties for improper activities and the penalties for failure to comply; and

· Explanation of the Compliance Plan, its elements, the auditing guidelines, Compliance Plan investigation protocols, and reporting procedures.

· Periodic compliance-related courses may be scheduled for staff as appropriate.

· Periodic updates will be supplied to notify staff about the Compliance Plan, as well as important changes in policy, procedure or law.

Methods of implementation may include:

· In-service training

· Computer-based training

· Periodic electronic mail

· Staff Meetings

· New Employee Training. The Employee orientation will include information about the Compliance Plan, FCA and the procedure to follow when reporting compliance concerns.

Every employee in FCA subject areas within DPH will read and sign the Federal False Claims Act Education Employee Notice.


Reporting and Investigating Compliance Concerns

The DPH is committed to conducting all operations in accordance to applicable legal and regulatory standards. The DPH maintains an open door policy in which employees are expected to report concerns regarding conduct that is inconsistent with applicable laws, regulations, policies, and procedures. Concerns should be reported according to policy and the methods described below:

· Employees are encouraged to first report their concerns to their immediate supervisor.

· Employees who receive inadequate responses or who are uncomfortable reporting the issue to their supervisor should contact the next appropriate party in the chain-of-command or report their concerns directly to the DPH Compliance Services Officer.

· Employees may contact the DPH Compliance Services Officer at (919) 707-5179.

· Types of violations that should be reported may include, but are not limited to:

· Billing issues

· Patient safety

· Fraud and abuse issues

· Actual or potential criminal violations

· Upon receiving notification of an allegation, the DPH Compliance Services Officer will make a preliminary determination whether the allegation involves an issue that can be investigated by Compliance Services or if other department subject matter expertise should be requested.

· Responsibility for conducting the investigation will be decided on a case-by-case basis, with written status and resolution reports provided to the DPH Compliance Services Officer in accordance with the Deputy Director’s requirements.

· A summary report detailing the type of allegation and the final disposition of all incidents will be maintained by the DPH Compliance Services Officer.

· Upon completion of an investigation, if a corrective action plan is required, the DPH Compliance Services Officer shall have the responsibility and authority to take appropriate action to address any compliance issue that have been identified. Corrective action plans will be in writing with consultation from the appropriate administrative or clinical senior level official.

· Confidentiality regarding employee concerns and problems will be maintained at all times insofar as is legal and practical.

· Staff who report in good faith will not be subjected to retaliation, harassment, or intimidation as a result of reporting concerns.

· Reported acts of retaliation, harassment, or intimidation against any individual who is a party to an investigation will be investigated promptly and appropriate corrective action implemented as necessary.

Risk Assessment 

In accordance with the Annual Plan, the Compliance program includes an annual risk assessment for each affected entity. All areas of potential risk are evaluated for probability and impact. The Risk Assessment tool is updated as needed.

Auditing and Monitoring

Internal audit and monitoring standards are integral to the Compliance Plan. Data will be collected and analyzed on a regular basis to assess the Division’s compliance with the established standards of practice with specific regard to the billing guidelines pertaining to Medicaid.

Compliance Reviews

Compliance Services is responsible for auditing provider(s), staff or contractor’s documentation to determine the level of compliance with applicable federal and state policies, laws, guidelines, and regulations; for recommending action plans to management; for providing necessary follow-up education; and for re-auditing according to agreed upon action plans. The Compliance Services Officer develops the documentation plan procedure incorporating the identified areas of risk. Areas incorporated into the plan are:
Coding and Billing

A major part of any compliance program is the identification of risk areas associated with coding and billing. The following risk areas associated with billing have been among the most frequent subjects of investigations and audits by the OIG:

· Billing for items or services not rendered or not provided as claimed; 

· Submitting claims for equipment, medical supplies and services that are not reasonable and necessary;

· Double billing resulting in duplicate payment;

· Billing for non-covered services as if covered; 

· Knowing misuse of provider identification numbers, which results in improper billing; 

· Unbundling (billing for each component of the service instead of billing or using an all-inclusive code); 

· Failure to properly use coding modifiers; 

· Upcoding the level of service

Documentation

Timely, accurate and complete documentation is important to clinical patient care. This same documentation serves a second function when a bill is submitted for payment, namely, as verification that the bill is accurate as submitted. Therefore, one of the most important practice compliance issues is the appropriate documentation of history assessment, diagnosis and treatment. 

· The medical record is complete and legible;

· The documentation of each patient encounter includes the reason for the encounter; any relevant history; physical examination findings; prior diagnostic test results; assessment, clinical impression, or diagnosis; plan of care; and date and legible identity of the observer;

· Codes used for claims submission are supported by documentation and the medical record; and

· Appropriate health risk factors are identified. The patient’s progress, his or her response to, and any changes in, treatment, and any revisions

Periodic auditing of program files will also serve to ensure appropriate documentation of Cost Reporting.
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